BACKGROUND

CCAAC is the Commonwealth Consumer Affairs Advisory Council. Its role is to
advise the Parliamentary Secretary responsible for Consumer Interest matters
concerning issues facing consumers. It provides independent advice on
developments that are likely to impact on consumers.

This submission does not go into detail with regards to the provisions of the Act and
their legal interpretation but rather seeks to set out at a high level, the Council’s view
of the role of the Act and the ACCC in advancing the interests of all Australians
through the promotion of competition and consumer protection. The particular
areas of interest to the Council are as follows:

Penalties

The Council ncftes the remarks made by Professor Allan Fels, Chairman of the
Australian Competition and Consumer Commission in his speech made on Saturday
9t June 2001 in Sydney (copy attached). In particular he stated:

Australia’s civil penalty regime for collusive activity is weaker than many other
jurisdictions, including the US, Canada, Japan, New Zealand and the EU.

The Commission believes there are signs of increasing hard core collusive activity
internationally and locally (although no examples are given).

Consideration ought to be given to widening the purpose of penalties under the
Act from simple deterrents to add elements of punishment and retribution. In
particular, jail terms (a significant deterrent and punishment to white collar
criminals) and pecuniary penalties that are tied to the unlawful gains from
collusive activity.

There is also an apparent conflict between the current Trade Practices Act
approach and that applying to offences such as insider trading which do attract
prison sentences. There can be little doubt that collusive practices such as price
fixing are just as harmful to society as insider trading. There ought to be a
consistent approach.

Prof. Fels points out (and the Council thinks this is an important issue), that these
increased penalties should only apply to “hard core collusion” and are certainly
not designed, as some commentators may well allege, to interfere with small
business, the rural sector, the professions and the Unions.




Given that we exist in a market economy, the integrity of the market is critical to
ensure the best outcomes for consumers and society in general. This requires
education, enforcement and appropriate penalties for transgression. Cartel
arrangements are highly destructive of competition and impose significant costs on
consumers e.g. the recent freight service case and the global vitamins cartel.
Domestic and international cartels also harm Australian businesses.

In view of the rewards available from price fixing, monetary penalties may be
insufficient. Certainly that is the view of the legislatures in Japan and the U.S.A.
The council also notes the safeguards referred to in the ACCC submission, namely, a
trial by judge and jury and a requirement for a unanimous verdict with the criminal
burden of proof beyond reasonable doubt. Additionally, the decision whether to
prosecute rests with the DPP, not ACCC.

The Council believes consideration should be given to introducing jail terms for
serious instances of collusion.

Governance

There has already been some public debate concerning oversight of ACCC. In the
Council’s view, no persuasive case has been put for a change to the current structure.
In this respect the Council refers the review committee to the letter to the Editor of
the Australian Financial Review by Sitesh Bhojani, Acting Chairman ACCC on
Friday 14 June, 2002 (copy attached). The Council is not aware of any cogent
evidence that the current structure is not effective (in fact in the Council’s view, the
evidence is to the contrary) nor of any reason why the appointment of a Board to
oversight the Board of Commissioners would provide any advantages at all. This
would particularly be the case if that Board were peopled by individuals whose
interests may conflict with the activities of the Commission. The advantage of the
current structure is that it and the methods of appointment and termination .
safeguard the independence of the Commissioners in a manner somewhat analogous
to that of the judiciary.

The Council believes the ACCC governance structure should not be changed.

The use of the Media by and against the ACCC

The alleged use of the media by the ACCC has generated sporadic adverse comment
by business over the years, however over the past few months, particularly in
relation to a “raid” on an oil company, the criticisms from certain sectors of the
business community have grown markedly in their stridence and consistency. In the
Council’s view, this criticism of ACCC for “using the press” is misconceived for a
number of reasons:




e It pre-supposes that the media is some inert tool at the disposal of those who
would abuse it rather than an independent and vital part of our democracy.

As has been shown in recent months, the media is just as willing to publish
criticism of the ACCC as it is of business. This promotes public debate and
consumer information. There has been no criticism by ACCC of the right of
business to criticise the Commission through the media.

Parties, particularly those with the resources of big business, who believe their
reputations have been unfairly or wrongly besmirched have access to legal
remedies. If they do not pursue those remedies, it can only be assumed that they
have no cause of action or that no damage has been caused. Those issues can
hardly be blamed upon the ACCC. Nor do they create some basis for a special
gag on the ACCC i.e. one that does not apply to the rest of the community,
including business. This would be contrary to public policy and certainly not in
the best interest of consumers.

Publicising‘! the issuing of court proceedings and court decisions educates the
community and business and is a legitimate deterrent at the hands of regulators.

Mergers and Acquisitions

For some time now there has been considerable public debate about the ability of
Australian corporations to compete with larger international corporations. This is
sometimes put as a reason for allowing mergers and acquisitions which would
otherwise breach the Act in its current form. One argument is that Australian
businesses need a certain scale in order to be able to compete internationally.

In order to compete effectively, corporations need Competitive Advantage. As Prof
Michael Porter ! points out, competitive advantage can arise from both operational
effectiveness and strategy. The former involves the state of best practice, e.g. -
purchased inputs and managerial practices. The latter involves obtaining a unique
and valued position in the market place through a different set of activities from
those of competitors. Scale is only one component and does not of itself provide
competitive advantage. There are many examples of smaller companies with true
competitive advantage competing successfully against larger companies, sometimes
even leading to the larger companies’ demise. Some examples include Porsche, in
the Automotive sector, and Microsoft going from a backyard garage to being larger
than IBM in a matter of 20 years.

The point here is that the best way to ensure Australian companies can compete
effectively is to have a competitive and effective domestic market that drives the
building of genuine competitive advantage.

! Porter, Michael E. On Competition, HBS Press




Australian consumers should not have to tolerate (and pay the price for) monopolies
or oligopolies on the basis that such are necessary to enable Australian corporations
to gain sufficient scale to compete effectively overseas. There is simply no evidence
to support this indeed, the evidence is to the contrary.

Section 46

In relation to the debate concerning Section 46 of the Act (purpose or effect), the
Council finds persuasive the ACCC argument that the “purpose” test is inconsistent
with the economic purpose of the Act, namely to promote fair competition.

From a consumer perspective, it is difficult to see how purpose or intention are
relevant to whether the conduct of a party with a substantial degree of market power
is damaging competition. The conduct either has or has not deleteriously affected a
competitive market. If it has, consumers are likely to suffer through increased prices
and poorer service /quality.

The Council would be pleased to make members available for further comments.

Attach - Speech made on Sunday % June 2001 in Sydney by Professor Allan Fels, Chairman of the Australian
Competition and Consumer Commission.
- Letter to the Editor, Australian Financial Review by Sitesh Bhojand, Acting Chairman, ACCC (Friday 14 June 2002)
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Since 1992, the prescribed pecuniary penalties for a coatravention of Part IV of the Trade
Practices Act have been among the highest in Australian law, and courts have been willing 10
impose increasingly severe penalties for the most serious scts of collusion and anti-
competitive conduct. Yet we must ask ourselves whether these penalties will be an effectvs

deterrent against such behaviour into the future.

Australia’s civil penalty regime is beginning to look just 2 little weak in comparison with

other countries. Several of our major wading parmers, including Japan, L?ilj_i South Xoraa
and Canada, impose criminal sanctions, including imprisonment, as a penalty for hard core
cases of collusion. Other jurisdictions, including New Zealand and the E.U., provide for
much kigher financizl penaldes that are linked to the unlawful gain or turmover of Qe

offender.

The relative lenieacy of Australia’s penalty regime leaves us exposed to €normous nsks in
the global economy. Globalisation, technological innovation, deregulation and lower barmiers
to trade and investment have opened our markets to increased competition from mulunationai
firms. While the entry of such firms into Australian markets can pramote the benefits of
increased competiton, their entry can be equally damaging if it involves cartel activity, aither
on a global scale or targeted at Australian markets. Because Australian marxets arc
comparatively small by international standards and tend to be characterised by high levels of
concentration, they are particularly vulnerable to the detrimental effects of hard core cartels.
It is vital to the future integrity of Austalian markets that these multinational firms. which
operate; in major foreign markets with much tougher penalties, do not come o se¢ Australia

as being soft on serous hard core collusion and anti-competitive conduct.

[n addition, meny Australian firms are increasingly competing in overseas markels where
they face much tougher penaltes for cartel behaviour. One questions why similar szaacdons
should not apply to the conduct of Australian firms operating in Australian marxets for e

ultimate benefit of Australian consumers and smell business?

Australia is more exposed than ever before to the damage that cartels inevitably cause. In
addition, globalisation has raised the stakes for cartels by escalating the potential gains from
collusion, while technolagical innovation will make it easier for cartels to operate and harder

for antitrust authoriges to detect them.




The Commission believes there are troubling signs of an increase in hard core collusive
activity internationally (and locally) which will not be deterred by anything other than true

criminal sanctions, including imprisonraent.

We must respond to this challenge at two levels. First, we must continue to review and revise

our civil penalty regime to ensure that it remains & relevant and effectve deterrent. Io &e

vast majority of cases under Part IV, civil penalties, which T will meantion shortly, wili remain

the most appropnate deterrent.

In fact, for the most part, the Trade Practices Act works well, and it is not suggested that tae
present systcm be radically altered. It is just that it has a weakness for extreme coilusive
behaviow and the possibility of imprisonment would have a more powerful deterreat etlect

than fines, as other countries have found.

At the second level, the most serious, flagrant and profitable acts of collusion such as price
fixing, rnarket sharing and bid rgging are in a separate class of their own. In the worst cases,
they are:deliberate and secret acts of dishonesty which directly impact on prices and scncusl)
impair the operation of ree rnarkets If we are to effectively deter and prop*rl*y punish

sort of bebaviour in the turu.re. we Tnust follow the lead of several of our m

partmers and consider imprisonmment as an additonal sanction for executives who engaze U
these highly profitable, hard core breaches of Part IV, specifically, conduct that is caughl oy
sections 45A and 4D. -
Simply: increasing our pecuniary penalties will not be enough to ensurc that they remain an
efiective deterrent. In the high tech, global economy, the potential gains from hard core
collusion are so great, and the chances of being caught seen as so remote, tat tac cpumal

fine needed to deter is almost infinite.

It is time to esk whether we should look at imposing penalties for the express purposs O
punishing hard core collusion. While the Federal Court has held that penalties are imposed
solely to deter, some judges have questioned whether elements of punishment and retmbuten

should have a role to play in penalising serious contraventions of Part v.




Looking at deterrence, nothing wxll focus the mind of an executive like the threat of
imprisonroent. [ is not comparable to a fine or a pecuniary penalty. Do we seriously believe
that given a choice between paying 2 civil penalty and serving 2 jail term, the majority of

Australian executives would prefer © do the tme? The deterrent effect of 2 financial penalty

cannot be equated to the.sugma, bumiliation or disruption of imprisonrent.  The

conventional risk-reward apalysis breaks down when the risk is jail.

With an eve to punishment, 3 case can also be made for the imprisonment of szriots
offenders. Pm.e fixing, market sharing and bid rigging are oot ‘victimiess crimes’. They are
comparable to white collar offences such as insider wading or fraud. There is Do queston
that the pumshment must fit the crime, but in the worst cases of collusion, imprisonmeat does
precisely this. We do not, and should not, se=k to ‘tax’ hard core collusion. It is a harmful,
malevolent act. Society no longer treats white collar crime as a lesser evil. People are mote
inclined today to ask why white collar offenders are not pursued and punished with as much

vigour as less soplusticated crirmupals?

It tmust be emphasised that this proposal is aimed only at the larger end of the economy whers
there is. scope for highly profitable collusion on a massive scale. Small business, the rurad
setor and the professions have nothing (0 fear from this proposal and much t gain, since
they too are potential wcnrns of global cartels. Similarly, this proposal is not about targenag
unions. The condnuing dialogue on civil remedies will be of the utmost relevance 10 these
sectors  of the economy, but the debatz on the need for imprisonment should not be side-

tracked by baseless fears of heavy handed intervention in these areas.

The vast majority of Australian business people have nothing to fear from a sTOLZET law, as
the vast majority 1s oot engaged o arg-competitive behaviour. Moreover, it is mot proposed
that the criminal sanctons would apply across the board to all breaches of the Trade Practicss

Act, but just to defined acts of collusion.

In our efforts to deter all forms of 2au-competitive conduct, civil penalges will remain the
cenwal compoaent of the penaity regime uncer the Act. Most contray enticns of Past IV,
while serious, do not risc to the level of criminal behaviour. Civil penaities enaple ne
Commission to achieve compliance with the Act, while ensuring that victims are

compensated and justice is done promptly and effectively. Administrative resolution allows
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the Comunission to resolve cases without recourse to the courts, saving time and reducing the

burden onitaxpayers.

That said, we must continue to review and revice our civil penalties to ensure they remain a
r_elévant and effective deterzent in the global economy. A maximum pecuniary penalty cf
$10 rnillion per contravention is 0o longer a heavy penalty by ipternational standards. New
Zealand, Japan, the U.S. and the E.U. all provide for fines or pecuniary penalties that are tied
t0 unlawful gains, the volume of affected commerce or the offender’s rurmover. AustTalia oo
must consider the intoduction of additional pecuniary penalties that are linkeg to the evsr

increasing gains from coilusive activitv and the damage that it causes.

It is not endugh that civil rernedies under the At are severe. If they are 10 be effective they

must also be flexible. The Commission belisves there is a pressing need to implement a morz
scphisticated range of pon-pecuniary remedies as recommended by the ALRC in 1994,
including community service orders, corporate probation, cease and desist orders and orders

to enforce internal discipline in companies that breach the Act.

We must also look again at the application of civil penalties to the comsumer prolecton
provisions in Part V. The consumer protection part of the Act has, curiously, almost Wz
reverse, position and problems of the competition part of the Act. Breaches of consumer
protection provisions do not attract the kinds of civil penaltes that currently 2pply ia the
resmictive trade practices part. It is possible to gt criminal penalties in the form of fines (but
not jail sentences) for Part V offences. However, the arguments that justified the applicaton
of civil penalties o the restrictive trade practices provisions in Pant IV are equally compelling
i ration o Part V. The Commission sees case afier case where companies have breachsd
Part V through a failure of compliance :hat is so serious and widespread that it cries out fera
pecuniary penalty, but still does not aipount to the type of conduct that would justify crimial
action. As with Part IV, civil penalties for contraventions of Part V will ensure that would-be
offenders are deterred, victims are compensated aad justice is done promptly, effecuvely and

at the lowest possible cost to the taxpayer.

Earlier tais week [ also called for the introcuction of pecuniary penalties tor unconscicaaole
conduct under Pars [VA. The prohibition on unconscionable conduct is no ionger & nIVE

concept in Ausgalian law. Contraventions of Part IVA do not happen by accident. They




adise when corporations in a powerful pasition take advantage of a consumer or a small

business in circumstances where they Jqiow, or should know, better. The resulung outc ome
is clearly unjust for the weaker party. In the most severe cases, or where ccrporations
repeatedly orfend, civil pecuniary pensities are a0 appropriate and necessary sapcusn 10
enforce compliance and, above all, provide a clear and visible deterrent. Behavioural change

may not be achieved across the board without such sanctions.

With international cartels becoming more complex and more difficult to detect, the six year
lirnitation pecod on actions under Part IV is looming as a potential barrier to the proper and
effective enforcement of our competiton laws. In New Zealand, which has only a three ycar
limitation period, no actien at all could be taken against the international Vil canzl
despite the ‘damage it did 1n that coundy. o Austalia we have the benefit of a six year
limitation penod which allowed the Commission to pursue this cartel. However, there wers
still significant periods in the life of the vitarmin cartel for which the Commission could

take action, and this is an issue that may well be arising in other investigations. Looking
forward, it is not wo hard to imagine a situaton where unlawful conduct could go unpunisied

altogether, or vicdms are denued compensation, because of the current limitation period.

The Commission also believes that its existing investigation powers will not be sufficient to
successfully detect and prosecute modern, inrernational cartels. There is a need (o expand
these p@'ers to include the investigation tools usually available in criminal maiters, such as
the ability to seize records and the power to intercept electronic communications.

Finally, the Commission expects to make more innovative use of existing strategies, suci as
increasingly sophisticated leniency policies and further cooperation with other anttrust and

law e‘pforccment agencies, both here and abroad.

The measures I have outlined today, in particular tne call ior imprisonment, are sigmdcant
and su'pstamial reforms. However, the Commission is calling for such severe measures
because it believes it is dealing with serious offenders, who are prepared to inflict massive
damage on consumers and markets for their own gain. The future integrity of Austraiian
markets in the global economy depeads on Austalia’s competition laws keeping pacs with
thesc of our major trading parmers. We sumply cannot afford to be left behind. The staxes

arc 100 great.




